WILLKIE FARR & GALLAGHER 1.» MEMORANDUM

TO: Files

CC: San Diego Audit Committee

FROM: Willkie Farr & Gallagher LLP

RE: Interview of Tom Zeleny on April 26, 2006

DATED: July 6, 2006

On April 26, 2006, Michael Schachter and Michael Shapiro, in Willkie Farr &
Gallagher LLP’s capacity as counsel to the Audit Committee, interviewed Tom Zeleny at the
City Administration Building, 202 C Street, in San Diego, in a conference room on the third
floor. Johnny Giang and Ross Reid from KPMG also attended the interview. Mr. Zeleny was
not represented by counsel.

The following memorandum reflects my thoughts, impressions, and opinions
regarding our meeting with Tom Zeleny, and constitutes protected attorney work product. It is
not, nor is it intended to be, a substantially verbatim record of the interview.

Warnings

Mr. Schachter informed Mr. Zeleny that we are counsel to the Audit Committee
and do not represent him or any employee. He advised Mr. Zeleny that the interview may be
considered attorney work product and confidential, but the decision of whether to keep it
confidential will be made by the Audit Committee in the best interests of the City, not by Mr.
Zeleny personally. He said that it is important for Mr. Zeleny to keep the contents of the
interview confidential to maintain the integrity of the process. Mr. Schachter said we will create
a report which may contain statements of interviewees, and this report will likely be provided to
KPMG and ultimately made public. He said government agencies may view the report and be
provided with additional information so it is important to be truthful and accurate.

Background

Mr. Schachter asked Mr. Zeleny to describe his professional background. Mr.
Zeleny stated that he received a degree in mechanical engineering from the University of
California-Berkeley and then worked in Ohio and Japan designing cars for Honda. He then
attended law school and became an intern in the Office of the City Attorney in 1992. He has
worked in the City Attorney’s Office on a full-time basis since 1995, and has worked on metro
wastewater issues since 1997. He currently deals with construction and contracts regarding
wastewater, on the advisory side. As of a few weeks ago, he became Chief of the Public Works
Unit after Kelly Salt (Chief Deputy City Attorney of the Public Works Section) left the City’s
employ for private practice. In this position, he deals with increases in sewer rates and prepares
resolutions regarding sewer rates for the Metropolitan Wastewater Department (“MWWD?).



Mr. Schachter asked Mr. Zeleny to describe to whom he reports. Mr. Zeleny
responded that prior to his new appointment, he reported to David Schlesinger (former Director
of MWWD), Susan Hamilton (former Director of MWWD), Bill Hanley (Deputy Director for
Contract Services, MWWD) and Scott Tulloch (Director of MWWD) in the MWWD. He also
reported to Ted Bromfield (former Assistant City Attorney ) and Kerri Katz (City Attorney’s
Office), and later Salt in the City Attorney’s Office. He said that three attorneys in the City
Attorney’s Office were assigned to wastewater: Bromfield (who was involved with regulatory),
Zeleny (who was involved with construction and contracts), and Salt (who dealt with financing
and bonds across all departments including wastewater bonds).

State Revolving Fund Loans

Mr. Schachter asked Mr. Zeleny to explain his role in State Revolving Fund
(“SRF”) loans and grants. Mr. Zeleny responded that he works with Richard Enriquez (Grants
Administrator for MWWD) from the MWWD on SRF loans and said that Enriquez is the “point
man” on SRF. He works on some City Council actions to pursue SRF loans. Mr. Schachter
asked Mr. Zeleny if he reviews and signs SRF applications. He said that there is “not a whole lot
of review” of SRF agreements because they are provided by the State. He does not sign them.
In 1999, an issue arose regarding the SRF agreements because the State financed money for SRF
and additional language had to be inserted into the SRF agreements. This caused the SRF
program to be shut down for a while. Mr. Schachter asked Mr. Zeleny who reviewed SRF
agreements on behalf of the City. He responded that he “is sure” SRF agreements were reviewed
initially but he did not know by whom. If there was an SRF agreement in 2000, he probably was
responsible for reviewing it. The SRF agreement is one standard agreement that is supplemented
for each individual project. Mr. Schachter asked Mr. Zeleny if he was aware of a covenant in the
SRF agreement concerning the State sewer rate guidelines. Mr. Zeleny responded that he was
not aware of such a covenant.

Involvement in Sewer Rate Structure

Mr. Schachter asked Mr. Zeleny about his knowledge of and involvement in the
sewer rate structure issue. He responded that he had no knowledge or involvement in the sewer
rate structure issue but had heard about it primarily through discussion regarding the Shames
litigation. He heard there was a closed session and maybe more than one. He also heard since
the Shames case was filed that there was a Cost of Service Study (“COS”) and perhaps more
than one. Mr. Schachter asked Mr. Zeleny where he obtained this information. He said he
received this information from Bromfield and John Riley (Deputy City Attorney).

Proposition 218

Mr. Schachter asked Mr. Zeleny whether he recalled discussions concerning the
need to comply with Proposition 218 as it related to sewer rates. Mr. Zeleny responded that he
recalled discussions about whether, if sewer rates were raised, there was a need to comply with
Proposition 218. The City Attorney’s Office decided to “play it safe”: comply with the 218
noticing provisions and “see what happens.”

Mr. Schachter asked Mr. Zeleny to describe the relationship between Proposition
218 and the State’s requirements for the City’s rate structure. Mr. Zeleny responded that he
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learned through Shames that under 218, the City had to have a fair rate structure in terms of
actually providing services. He did not know how to have such a structure. Proposition 218 also
involves dealing with charges for sewage including UV treatment and other components. He
said there are some similarities between 218 and the State requirements.

Involvement With Bond Disclosures

Mr. Zeleny was shown Exhibit 1, an undated two-page document that appears to
be a selection of questions and answers labeled, “Attachment 7,” and Exhibit 2, an excerpt of the
February 1, 1997 Sewer Revenue Bond Official Statement. When asked by Mr. Schachter if he
recognized Exhibit 1, Mr. Zeleny stated that he did not but explained that it was possibly passed
down to him from Bromfield or Salt. Mr. Schachter asked Mr. Zeleny about his involvement
with the sewer bond disclosures. He responded that in 1997, he was asked to provide an update
for the bond disclosure regarding construction claims that had not yet ripened into litigation. He
was not involved otherwise in the bond disclosure.

Mr. Schachter asked Mr. Zeleny to describe his involvement with the 2003
Preliminary Official Statement (“POS”). Mr. Zeleny responded that he recalled the 2003 POS
being pulled but did not know why it was pulled. He heard it was pulled because of a pension
footnote. He was not involved in the POS. His only involvement with bond issuances was when
he was asked to provide litigation updates. When asked by Mr. Schachter whether he reviewed
POS regulatory language, he said he never examined POS language regarding sewer regulatory
requirements.

Voluntary Disclosures

Mr. Schachter asked Mr. Zeleny about his involvement with voluntary
disclosures. Mr. Zeleny responded he had no involvement with such disclosures. He learned
about the sewer voluntary disclosure from the news.

Shames Litigation

Mr. Schachter asked Mr. Zeleny about the status of the Shames litigation. Mr.
Zeleny responded that the City has “brought in” Kelco and ISP into the litigation and the
companies have demurred and filed motions.

Awareness of Noncompliance and the COS

Mr. Schachter asked Mr. Zeleny if he was aware of the City’s noncompliance
with the State requirements or of the COS in 1997-1999. He responded that during the 1997-
1999 time frame he was not aware of noncompliance with State requirements or of the COS. He
speculated that Bromfield would have known. By tangentially working on the Shames litigation,
Zeleny recently came to know that Salt knew about the noncompliance and the COS during or
close to the 1997-1999 time period. Mr. Schachter asked Mr. Zeleny if he was aware that there
is a COD/BOD (chemical oxygen demand/biological oxygen demand; i.e., organics) component
in the State-approved rate structure. Mr. Zeleny responded that he was not sure if there is a
COD/BOD component in the State-approved rate structure.



Mr. Zeleny was shown Exhibit 3, a January 31, 2002 email from Ron Blair
(Revenue Program Specialist for the State Water Resources Control Board) to Enriquez re:
“Requirements for draft revenue program.” Mr. Schachter asked Mr. Zeleny whether he recalled
receiving this email. Mr. Zeleny responded that he inherited all of Bromfield’s files and this may
have been one of them. He did not remember the email. He recalled the wet weather facility but
had no involvement in it.

SB 1132

Mr. Zeleny was shown Exhibit 4, an August 2, 1999 email from Lisa Foster to
himself re: “SB 1132.” Mr. Schachter asked Mr. Zeleny to explain what SB 1132 is. He said he
did not remember what SB 1132 was. He speculated that perhaps it was a request from the
Intergovernmental Relations Department, which typically asks for legal analysis of bills.

Kelco

Mr. Schachter asked Mr. Zeleny to describe Kelco’s involvement with the sewer
rate structure. He responded that when the Council approved the sewer rate changes, Kelco and
about fifty Kelco employees attended a Council meeting and complained. The Mayor directed
the City Manager to meet with Kelco to see if the City could reduce the impact of the increased
rates on Kelco. Mr. Schachter asked Mr. Zeleny if he was aware of Kelco making political
contributions to the Mayor and Council. He responded that he did not hear of Kelco providing
political contributions but said that the City Attorney’s Office may be investigating that issue
now. He is not personally involved in investigating that issue.

Mr. Zeleny was shown Exhibit 5, a February 12, 2004 email from Salt to Zeleny
re: “Richmond Shasta Analysis,” and Exhibit 6, a March 2, 2005 email from Salt to Zeleny re:
“FW: KELCO Proposed Arrangement.”

Mr. Zeleny was shown Exhibit 7, a July 12, 2005 email from himself to Tulloch,
Anita Noone (Assistant City Attorney), and himself re: “Confidentiality Agreement.” Mr.
Schachter asked Mr. Zeleny to describe the confidentiality agreement issue discussed in Exhibit
7. Mr. Zeleny responded that when they met with Kelco internally to discuss Kelco’s concerns,
Kelco asked for a confidentiality agreement regarding trade secrets. The City drafted one but
there was a provision in the agreement that stated that if anyone asked for any public records, the
City would inform Kelco in advance. When subpoenas arrived at the City Attorney’s Office, Mr.
Zeleny discussed the confidentiality agreement with City Attorney Michael Aguirre, and Aguirre
told him not to inform Kelco of the subpoenas and told him that the confidentiality agreement
was not applicable. Mr. Zeleny said that Exhibit 7 informed the MWWD that the City was not
abiding by the confidentiality agreement.

Legal Updates

Mr. Zeleny was shown Exhibit 8, a June 16, 2005 email from Kelly Salt to
Charles Yackly (Acting Director, Water Department), Frank Belock, John Kirk, Lori Girard,
Mark Blake, Richard Mendes (Deputy City Manager), Tulloch, Bromfield, and himself, cc’ing
Prescilla Dugard re: “Fwd: [CCA] HITA v. Fresno.” Mr. Schachter asked why Mr. Zeleny



received Exhibit 8. Mr. Zeleny responded that Salt used to be head of the contract practice group
and if there was an issue that was relevant to public works, she would inform him of new cases.

Chronology

Mr. Zeleny was shown Exhibit 9, a July 27, 2005 email from himself to Dennis
Kahlie (Utilities Finance Administrator), Hedy Griffiths (Supervising Management Analyst,
Agency Contracts, MWWD), Enriquez, Riley, Salt, and Bromfield re: “UCAN lawsuit
chronology,” attaching a draft “Chronology of major events in adoption of organics component
in City’s sewer rate structure.” Mr. Zeleny said that UCAN stands for Utilities Consumers
Action Network and is another name for Shames. Mr. Schachter asked Mr. Zeleny why there is
a notation in the chronology of a January 22, 2002 Closed Session. Mr. Zeleny responded that
he received that information from examining documents in a binder belonging to Bromfield and
that Riley may still have Bromfield’s binder.

Conclusion

Mr. Schachter asked Mr. Zeleny if there was any other information he was aware
of that he thought might be relevant to our investigation. Mr. Zeleny said “no.” Mr. Schachter
asked Mr. Zeleny if there was any improper conduct on the part of any City employees of which
Zeleny is aware. Mr. Zeleny said “no.” Mr. Schachter requested that Mr. Zeleny keep the
contents of the interview confidential and that if Mr. Zeleny recalls any other information, he
should contact us.
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~ Atnachment 7 S

The following addresses information on the City's revenue program, the systemwids
wastewater flow, and the Point Loma and South Bay projects that are included in the
current rate case. The official statement for the City's latest bond sale of $250,000,000
is used as a reference document for all of the responses,

" 1. Does the City have an approved revenue program?

The City of San Diego generates collects fees and charges from its ratepayers to
support the City’s share of regional costs through a revenue program that complies with
all of the state and federal requirements and has received formal approval from the
State Water Resources Control Board. Page 23 of the ofiicial statement provides
discussion of the City's sewer service charge structure (revenue program).

Page 10 of the official statement identifies the rate covénant Whereby the Cily must
raise rates to a sufficient level to provide the required revenues necessary to support
the operation and maintenance costs and meet all other requirements. This covenant

. will include any repayment of SRF loans as they would be considered an obligation of
. the City. ’

2. ldentiiy the systemwide wastewater flow for the regional system.

Page 18 of the official statement shows the total annual system wastewater flow for the
period FY1965 through FY1996.

3. Identify the costs associated with the Point Loma and South Bay Water

Reclamation Plant (SBWRPY) projects as part of the City’s total capital improvement
program.

Table 4 on page 28 of the ofiicial statement presents wastewater system capital

improvement costs that are projected to be incurred during the period of July 1, 16¢5
through June 30, 2003.

The total budget cost of the Point Loma and SBWRP projecis are:

Cost %_of Toigl
Point Loma Plant Upgrade $169 milfion 12%
f SBWRP $112.7 million 8%
' As indicated on Table 4, $920.3 million in capital costs is anticipated to be incurred
. during the period July 1, 1997 through June 30, 2003. The total of projected capital
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costs is included on Table 5 which identified the sources and uses of future capital
expenditures,

The estimaled cost of these projects to the users of the system cannot be determined
since the City prepares its revenue program based on a combination of total
expenditures, other revenues, grant funding, level of debt financing, and approved
annual increases in user fees. The City has a very large capital program with a number

of projects all which must be completed and are competing for funding from a limited
pool of funds.
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NEW ISSUES-BOOK-ENTRY ONLY o .

In the opinion of Orrick, Herrington & Sutcliffe LLP, Las Angdes, California and Lofion, De Lancic & Nelson. San Fronclsca, Celifornia, ?&3::.;’
Couniel. based upon an analvsis of existing kows, regulotions, rdding and court decivions and assuming, among other matters, complicnee with rore=iz
covenanys, buterest on the Serles 1997 Bondr is excluded fram grass | Jor federcl b tex purpases under Secrion 103 of the Interncl Revenze
Code of 1936 and is exempt from State of Californio persanal ixcome taxes, In the further opinion of Co-Bond Caunsel, ini¢rest oa the Series . 797
8onds Esnot @ specific preference item for 7urposes of the federal irdividudl or corporaie clzernasive minimum taxes. elihough Co-dond Coursel o2cie
tkat such interest U included in adfusted current camings (n clealoting corporate oltamctive mirdimum taxable income. Co-3ond Councel express <0

opinion reparding any other tax conseguesces reluted 1o the awnarship or disposition of, o t:¢ cacrual or receipt of interest on, the Series 1997 Zerdy,
Sez "TAX MATTERS.™

$250,000,000
PUBLIC FACILITIES FINANCING AUTHORITY
OF THE CITY OF SAN DIEGO

SEWER REVENUE BONDS, SERIES 19974 AND SERIES 19978
(Payable Solely From Instaliment Payments Secured By Fastewater System Net Revenues)

Dated: February 1, 1997 Due: May 15, 1s shown below

The Series 1997A Bonds and the Sexies 19978 Bonds (ccdively, the “Seres 1997 Sonds™) arz ssuable by the Public Faclfdss Foamesg
Autherity of the City of San Dicgo (the “Antharity™) as fully regiscered donds 2nd whe inidalty issued will be register=d in the gazs of Code £Co x5
womines of The Depasitory Trust Compazy, New York, Nc:?:‘d: (“DTC™). Purchascs of the Serics 1997 Bonds will be made i3 book-caty 3
orly, in deaominations of $5,000 or any intezral multple therest, trough brokers 23d deafers who are, or who act through, DTC Pz, BeecZad
Owners of the Series 1997 Bonds will not de zatitled 1o receive abysical delivery of boad cxmxificates so long as DTC or 2 sucezssor semsides devosizony
=23 as the securities depository with respess to the Sesies 1997 Bords, So long a5 DTC o its zominee s the registersd ownes of the Sexies 1997 3occs.
reference herzin to Bondholders are regist=red awaers shall meza Cede & Ca,, 25 woreszid, and payments of principal of and interest on tse Sexies 1997
Bonds will be made dircetly to DTC by State Strest Bank and Tron Company of Califorazz, NA., a5 Trustee, Disbarsczent of such pryment o DTC
Par.iciguu is the responsibility of DTC and distursement of sach payments to the Beacfical Oumess is the respondinility of DTC Paricipann. Sez
“DESCRIFTION OF THE SERIES 1997 BONDS ~ Book-Exny-Ouly System.”

Proczeds of the Series 1997A Bonds zrc 2o be applicd 10 (1) desipn, caginemiing, land acquisidon and consguction cesis of ccxuain cxiwal
improvements to the Mctrapolitan System of the Cit;p:f Sam Du:gwpghc . irf)?&i') 19 fuxd z portion of the debt service roservs fued seomicg Ss
Scrics 1997 Bonds and the Ou Parity Bords (defined beiow) and (i) to pay cormain costs of isszasce. S lopg 23 coyin condidons ars e

. the City has the right to ransfer the Mctopolitan System facifces to 2 succzssor eanty. Upou such wasier, the City’s obligadon to maks Tnsel=xzt

Paymenws mhnng 1o the Mcopolitan Syxiez will be assumicd by such successor cxtity 2nd the City will no loager be responsible for such oblipgsens.
Scc “POSSIBLE TRANSFER OF OWNERSHIP OF METROPOLITAN SYSTEM.”

Proceeds of the Series 19978 Bonds ars to be z)('zpﬁcd 0 (i) pay design, caginesing. land acquisition 3ad consmiction eosts of corvtia et -

improvements to the Municipal Systez of the City, (i) 1o fusd 3 ponioa of the de3t savics resarve fund secusing the Sesics 1957 3oods d e
Quistanding Parity Bonds and (ifi) to 2y esxzin cosue of fsmeoes,

The payment of gﬁnéig.al of and interest oa the Series 1997 Bonds when due will be jasured by 2 musicipal bord insurancs poticy to e (s§'.::d
simultancously with the delivery of the Sexies 1997 Bands by Feucial Guaranry Insurance Compazy. See “SECURITY FOR TH= SERIES 1957
BONDS — Bond lusurance” and “APPENDIX F— SPECIMEN ) CIPAL BOND INSURANCE POLICY.” - .

POIG 00 rogiomard srvion wrks ik by Phnincial Grarmary bourous Compuny, 3 prevems suspry st st won woy Ul Gorerwmmes wp=ye

The Scrics' 1997 Bonds arc special, Exited cbligadons of the Authoriry payable salely frum and secured by Insullient Payments to be mads Ty ke
City 10 the Autbority from Net Systezs Revenues pledged 23d 2xigned pursuzat 1o 3 Master Insallment Purchase Agrzemect, as amended zmd
supplemented by the 1993-1 Sugylmcat. the 1995-1 Sup&k:az and the 1997-1 Supplemest o the Master [nstallmeat Parchase Apzement, 3t

1

berween the Authority and the City. Toe Sesies 1997 Bonds are ued on 3 parity with the Anthority’s Sewer Reveaue Bonds, Sesies 1995 aad Sciss
1993 (collectvely, the “Outstanding Pasity Zonds™),

The obligation of the City to make Installment Payments does nat constitute 2 obligrdon of the Cicy for whic te Ciry Iy obliguted to fey or

" pledge 30y form of waxarlon or for which the Ciry bus lesied or pledyed 1uy form of toaation, Nejther the pledge made by the Auworiry, vor e

obligation of the City w0 make lastallment Payments, cresres 2 fegal or equitable gledge, charge, Uea or encambrancz apon 26y of tbe Ciy's propenty,
or upon its iscome, receipts or revenves other then Net Systemy Revesues. The Anthority bas vo taxing power.

Tne Scrics 1997 Bonds arc subjext o opuional and manduory redemption prior so mawmricy 23 deseribed berln

This cover page contains cenain informmation for geacral mitsmace only. It Is not 2 swmmary of the fssue. Investory wre advised w9 rmzd Ge w2
Ofiicial Statemseat to obtain inforowtion eseatal to the makizg of an informed dcision. )

.. Tae Series 1997 Bonds will be offered when 5 and if trszed and received 8y the Underwrizers, subfect to the cpprovei of veildity &y Orriti
Herringion & Sutcliffe LLP, Las Angeles. California end Lofion. De Lancic & Nelson, Sen Fransizea, Californic, Co-8ond Coursel. oud o cenelz cier
conditions. Certain legal matiers in connestion with the Series 1997 Bonds will be passed =pon &v Curls, Brown & Roushon, Los Argsier, Coiiforiz.
Unéerwriters” Counsel, Casey Gwinn, Eza. City Auomey of the City of Sen Dirgo and General Cowuel 1o the Autkority and Orrick Herringuer, &
Suicliffe LLP, Los Angeles. California. Disclasure Counsel, It is expected that the Series 1997 Bords will be available for delivery virough DTC &x Nev
York, New York on or abovt March 6, 1997, .

SMITH BARNEY INC.
PAINEWEBBER INCORPORATED

BANCAMERICA SECURITIES, INC.
E ARTEMIS CAPITAL GROUP. INC.
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. 94, Sez "ACTIONS UNDER THE CLEAN WATER ACT - Relief from Secoadary Treatment Requirements.”
se NPDES permit bas a five-year life and all conditions impased by the permit are being successfully met.

o v o 00 8 0 408 ot Dot o Lol R RS

To comply with other federal regulations coacsrring the disckarge of wasts waterials into the Wast:wazz:-
System, the City rust administer and caforce industrial pretreatment limitation standards upon indusial usezs of
the system. The City bas had an industrial waste program in cffect since the early 1970s. The Ciry's indusizial
waste ordinance sets forth water quality standards that industrial users must meet aod provides eaforeement
procedures for violators, The Industrial Waste Division of the MWWD is currently responsible for monitoring 22
average of 1,000 permitted industries located in’ the metropolitag sexvics area. In addition, each Participating
Agency is required 10 permit and monitor all industries within its respecnve service area. While each Participadng
Agency as a condition of its respective Sewage Disposal Agresment is required to coroply with quality standm’l.S
set by the City, the City, at the urging of the EPA, bas required separate pretreatment agreemeats with each
Participating Agency to easure industrial pretreatment requirements. All Participating Agencies have cntcrad into
such pretreatmment agresments,

- s e

As 2 condition of having received federal EPA grant funds under the Clean Water Act for the planning azé )
construction of various umprovements at its Point Loma Plast, the City is subject to addidonal regulatory
' requirements.  Among the grant-related requirements are guidelines which must be followed concsiing planning
mcthodologiw, desigu criteria, construction activities, and the operation, maintenauee and financing of facilities. .
As another condition of its past receipt of federal grants, the City and the Paxucxpzﬁng Ageacies musthave approved i
sewer service charge structures,  Such service charge structures requirs the recovery of annual oprzhons,
maintenancs and replacement costs from users of the system in z proportionats wauner according 1o the customeer’s |
level of use. Such factors as volume, infiltration/inflow, delivery flow rate, and strength of sewage are to be by
considered for determining proportiopate use, Sewer sexvice charge rates for all retail users are reviewed anoually
and established at a level necessary to generate sufficient revenues to recover the annual operations, maintenance \
. wd replacement costs. With the exception of the Pasticipating Ag:ncxm which arc charged rates parcly based ea . ;
flow, sewer service charge rates for users are established to recognize the volume and strength chencteristics of )
wastewater contributed to the Wastewater System. Thie rate strocture has beca wviewed by the Stats Board znd
no grant funds or costs under grant funded programs have besa disallowed based on the nature of the rate structeres. ./

In addition to federal requirements, the City must also comply with water quality based effiueat Staie
requirements, otherwise known as the State Oczan Plan. The City believes that it is in compliancs with the Stats
Ocsan Plan. Another State law conczmed with control of water quality is the Porter-Cologne Water Quality Control
Act of 1969, as amended. The Porter-Cologne Act direerdy addresses the problem of water reclamarion and rease.
A declared policy of the law is that the poople of the Stats have 2 primary interest in the development of faciiities
to reclaim wastewater to supplement existing surface nd underground water supplies in order to weet their watss
requirements. ‘The legislative inteat was to undertaks all possivle development of water yeclamagicn facilides 19
make reclaimed water available for use. The law requires the State Departnent of Health Servicss to esubiish

. statewide reclamation criteria for each type of use wiesz such use involves public bealth. The City's propese<
water reclamation projects are subject to the Porter-Cologne Act and are being designed in consuinrion with Stat
" officials to comply with its requirements.

mee o e b 400 a s a o o

Recent Compliance Actions and Other Litigation

On February 8, 1996, the Regional Board accented 2 proposal ofiered by the Ciry to resolve all quistzgizg
enforcement and liability issues relating to alleged sewer overflows mvolvmg the Wastewater Systers and inadequats
reporting of such events. Without “admitting any Liability for peading issues related to sewer oveziiows 2=C
reporting, the City agreed to z cash payment of $350,000 and’ zpproximately -one million dolless tori iz
enviroamenta] credit projects extending over five years, from 1996 to 2001, This settlement resolted in 2 ful!

. satisfaction of all issues betwesu the City and the Regional Board through the dats of settlemezt  To dat, aff .
requirements of the settlement have been met and therz ars no peading complaints involving the Ciey before tae
. Regional Board.

In another action, the Surfrider Foundation filed 2 petition in Superior Coust for a writ of mandate against
the City on June 29, 1995. The petition alleges that the City did not comply with the California Envirosmental

WASTEWATERO0001368



Table 4 ,
WASTEWATER SYSTEM CAPITAL IMPROVEMENT PROGRAM COSTS
(July 1, 1956 through June 30, 2003)

The dollar 2mounts in this coluzwa (1) rzlest e ressining amoumts in the budpee 13 of July 1, 1996, (b) sive cfect to Lsswoed ratss
of inflation duriag the period covered, tod () refcct smounty expected W be sot axide for cutstandiog contracss dorizg e period
wdicated without regard 1o the Uming of :g::n&n.. of such umounts,

e The perzeatages in this calur=a reQect the amounts senl oo 3 Projest through Fene 30, 1996 compar=d 1o te k! tudyet fvm
ofigication of the project.

Cepital Improvement Projecis
1. Metropolitan System

Merro Biosolids Pracessing Projecss. Tois project capsists of the Metro Biosolids Ceater, F257 Pump
Station, FIRP Phase Il Digest=d Sludge and Centrate Pipeline, North City Raw Sledge and Water Pipelizes, end
the Biosolids Demonstration Project. The recommended overall sludge management plen consists cf sludge
colleztion at each trearment plant, digestion at the Point Lomz Plant of Point Loma Plant siudge znd cigesiior of
sludge for the reclamarion plants at the Metro Biosolids Center. Digested sludgs from the Point Lo Fizet and
urdigested sludge from the North City Water Reclamation Plant will be pumped to the Metro Biosolids Ceater.
A Tor-proiit enterprise will operate 2 cogeneration facility at the Metro Biasolids Center. A studge drying fcility
is 2lso proposed to be localed at the Metro Biosolids Center, Toe sludge drying facility may be operateS oy 2 for-
profit contractor to produce agricultwal fenilizer pellets to be sold by the contractor. Other beaeficial use options
such 2s composting and direct Jand application ars being considered and/or co-disposal in perrmitted soiid waste
landfills. Encrgy to operate the Metro Biosolids Center is currently planged to be provided using methane gas.
The Metro Biosolids Ceater will be located at Miramar Naval Air Station, north of the City, under 2 ls2se from
the T1.S. Navv to the City,
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Expended Through
. Total Budget June 30, 1996 Remaining Cost™®

Projects {In_Millions) {In }fMTons) Iz Millions) perceat Comolere™
Metropolitan System Projests

Mezro Biosolids Procsssing Projesss $529.6 s754 S106.2- 3%

Norh City Water Reclamation Plant 189.3 1749 14.4 9i%
Point Loma Plant Upgnd: | 163.0 2.6 96.2 HE
Point Loma Outiall &2 6.2 ' 4.0 $1%
" South Bay Projests . '

Water Reslamation Plant ) 1127 ‘39 .. 138 %

Sewage Conveyance System 511 - . . 305 26.6 5%

Oczan Outfall SRRt 7 ST X B 944 . 5%
Major Interceptors (Notch and Sowth) 1ss 75.3 35.7 685
Other Megropoliten System Projects 1158 963 Y %
Subtotal Metropolitan System Projests 1,464.0 £39.8 5602 80%
Municipal System Projects NIA NIA 360.1 | NIA

Toul ' . 9203
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. Historical Wastewater System Flow

Table 2 below shows total 2nnual syst=a flow through the Point Loma Plant aad Escondido Plazt.

Table 2 -
TOTAL ANNUAL WASTEWATER SYSTEM FLOW IN MILLION GALLONS

‘ Participating ‘ ;
City Flow Agency Flow City Flow . Average
Fiscal through. through through MGD
Year Ended Point Loma Point Loma Escondido Total For The
June 30 Plant Plant Plant Svstem Flow Yeor
1965 16,440 - 6,105 ‘420 25,563 &s
© 1970 19,950 . 9,658 1700 - 30,317 &z
1975 26,125 13,269 62 59,936 Hes
1980° - 36,708 175712 944 . 55,224 151
1985 39,397 © 20,245 1,218 60,361 167 -
1990 48,628 < 20,836 T 1,405 ¢ - 70,869 . 154 -
) 1991 43,602 19,218 1,365 . . 66,185 18! .
; 1992 46,030 18,115 1,177 - 65322 . - - 176 . - b
.. 1993 é8,680 2002 . 1318, 70,090 L
. 1994 45,043 19,1130 0 1,310 . 65,464 M}
1995 46,302 19,724 - 1,521 67,847 188"

1996 46,848 19,115 1,525 67,288 i

For the fiscal year ended June 30, 1996, the Metropolitan System (180 mgd) and the Escerdido Plant
(4 mgd) ona daily basis treated and disposed of mors than 184 million gallons of sewage per day gezscated by
approximately 1.9 million resideats and businssses within the Metropolitan System service arce 2a€é t2s Rancho
Bemardo servics area,

— The Parricipaling Agendies and Sewage Disposc! Agrz'muus and Other Agreements

- The Metropolitan Sysiem provides "wholesale® treatment servicss, including some sewagz Ezsport,
treatment and disposal operations to other citiss and districts pursuznt to Sewage Disposal Agreements with such
earides (the "Sewage Du-acm.l Agresments”), The Cities of Chula Vista, Coronado, E1 Cajon, Imperizi Seach, 1a
Mesa and National City, and the L=mon Grove Sanitation District and the Spring Valley Sanitation Discict (the
"Original Participating Ageacies™) eatered into the Sewags Disposal Agreements in 1960, Subsequext io (at time
e City eatered into Sewage Disposal Agresments with the Citics of Del Mar and Poway and the x_ax:s-.c...’.*.lomc
Sanitation District, the Otay Water District, the Padre Dam Municipal Water District and the Wintsrgardezs Sewer
Mainteaance District (the "Later Partcipating Agencies’). The Original Participating Agencies azé the Lats: !
Pasticipating Agencies arc collectively referred to as the *Participating Agencies.” The Participating A gm-'.s and !
the City are responsible for the “retail” collecticn operations within their respective jurisdictions. Tz Pzrscipating

. Ageacies also transport collested sewage through large trunk lines to the Metropolitan Systzz.  Tze soliection
systems and many of the transport trunk lines ars owned by the individual Participating Agencies. Tae City bills
ths Participating Agencits quarterly on the basis of buagctm estimates and sewage flows. In the following fiscal

. year, when actual costs aod flows are known aad anpomouad to each Participating Agency, billing zﬂJLS""wB are
made to comrect for any under or over charges in the previous year,
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EXHIBIT 3



. Richard Enriquez - Requirements for draft revenue program

Page 1

From: “Ron Blalr" <Blalr@cwp.swrcb.ca.gov>
To: <rjenriquez@sandiego.gov>
Date: Thu, Jan 31, 2002 10:25 AM
Subject: Requirements for draft revenue program

The information I'm looking for is:

1. What is the increase in annual O&M costs for the wet weather facility(s)?

2. How are the increased annual O&M costs divided into flow, bod (if appropriate) and TSS if
appropriate)?

3. On what basis are thesa increased costs passed on to the City’s residential, commercial and Industrial
wastewater dischargers? What portion and on what basis are these increased costs passed on to the
surrounding agencies receiving wastewater treatment from San Diego?

4. Wil the existing interagency contract for wastewater treatment require an amendment due o
construction and operation of the wet weather facility(s)?

I'm not sure this is 2n all inclusive list, but it should ba a good place to start from

Zeleny-479 C0S002017
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mail message text

‘bject type: [GW.MESSAGE.MAIL]
‘tem Source: [Received]
fessage ID: [3E71968D.Demo-dom.Demo~-P0.100.167676C.1.258.11
‘rom: [Lisa Foster]
o: ]
jubject: [Re: SB 1132]
‘reation date: {[8/2/1999 2:07:08 PM]
[n Folder: [Legis Anal]
\ttachments: None
lessage: [
fom, ‘trina Blake from Water sent Kelly and I a copy of the proposed legislation, but
[ have not had a chance to look at it and form an independent opinion. However,
Jdennis Kahlie from Financing Services has sent Kelly and I a message stating that the
2ity should strongly oppose the legislation, in part because it is problematic under
’rop. 218. After we have all had a chance to review, we should have a meeting to
form a consensus. (Maybe we could stay after and meet after the next unit meeting?)
Lisa
>>> Thomas Zeleny 08/02 10:12 AM >>>
i Lisa & Kelly,

I'm trying to arrive at a consensus on what position, if any, the City should take on
SB 1132 (we got one of those legislative analysis requests). Do you think we should
take a position on this? Will it have any significant effect on how the H20
department operates? I'm checking with Ted on the Sewer side.

. -Tom?

]
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Zeleny. Thomas

Date: 2/12/2004 11 OOAM
Subject: Re: Richmond%20v. %ZOShasta%ZOAnalysxs

Yeah, that's what | always say. Actually, it is a pretty bizarre analysis. Go back and read it it you dvdn‘t read it
all the way through.

>>> Thomas Zeleny 02/12/04 10:54AM >>>
awww, what do they know anyway? ;-)

>>> Kelly Salt 2/12/04 10:48:45 AM >>>
No, the court concluded that the SERVICE charges ARE subject to 218. They concluded, however, that the

CAPACITY charges are NOT subject to 218. You have to keep reading the case, it's at the very end in dicta
justifying their decision re the fire suppression and capacity charges are not developer fees. YIKES!

>>> Thomas Zeleny 02/12/04 10:45AM >>>
I ¢ don't you mean they are NOT subject to 21877

>>> Kelly Sait 2/12/04 10:42:06 AM >>>
The California Supreme Court issued a decision in Richmond v. Shasta Community Services . While the issue

in the case was primarily cancenrning whether capacity charges are subject to Prop 218, in dicta the Court
concluded that water and sewer service charges are subject to Prop 218. Attached is a good analysis of the
case prepared by Michael Coluntuono of the League of Claifornia Cities which | thought may be of interest to
you. | have already forwarded to the departments a copy of the case and this analysis. 1 will forward to you via
separate e-mail a copy of the decision for your files. If you click on the link below you can view the League's

analysis. Let me know if you have any questions.

hitp://www.clrlawiirm.com/papers/Richmond%20v.%20Shasta%20Analysis. pdf

VE SUM WW 0284
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=4

Briefs and Other Related Documents

Supreme Court of California
Jerry RICHMOND et al, Plaintiffs and Appellants,

V.
SHASTA COMMUNITY SERVICES DISTRICT
, Defendant and Respondent.
No. S105078.

Feb. 9, 2004.

Background: Property owners brought action
challenging constitutionality of resolution adopted
by water district that increased connection fee
charged to new users and continued unchanged, as
part of connection fee, a fee for fire

suppression. The Superior Court, Shasta County,
No. 0134636, Richard A. McEachben, J., upheld
enactment. Property owners appealed. The Court of
Appeal affirmed in part and reversed in part. The
Supreme Court granted review, superseding the
opinson of the Court of Appeal.

Holdings: The Supreme Court, Kennard, J., held
that;

(1) district's capacity charge, imposed on
applicants for new service connections, was not an
"assessment" subject to  stale  constitutional
restrictions;

(2) district's fee for fire suppression as part of new
connection fee was npot subject 10 constitutional
restrictions on fees; and

(3) district could amend ordinance establishing
new connection fees by resolution.

Judgment of the Count of Appeal reversed and
matter remanded to that court with durections,

Opinion, 116 Cal.Rptr.2d 343, superseded.

West Headnotes

[1] Waters and Water Courses €2203(1)
405k203(1) Most Cited Cases

Water district's capacity charge, imposed on
applicants for new service connections, was not an
“"assessment”  subject to state constitutional
restrictions on assessments, since district could only
estimate pumber of comnections and could not
identify specific parcels for which new applications
would be made, as required by constitutional
provision. West's Ann.Cal. Const. Art. 13D, §§ 2, 4

:S'ee 9 Witkin, Summary of Cal. Law (9th ed. 1989)
Taxation, §§ 1104, 1108; Cal. Jur. 3d, Property
Tax, § 4.

12] Constitutional Law €12

92k12 Most Cited Cases

The principles of constitutional interpretation are
similar to those governing statutory construction.

|3} Constitutional Law €213

92k13 Most Cited Cases

The aim of constitutional interpretation is to
determine and effectuate the intent of those who
enacted the constitutional provision at issuc.

[4] Constitutional Law €14

92k14 Most Cited Cases

To determine intent of enactors of a constitutional
provision, the Supreme Court begins by cxamining
the constitutional text, giving the words their
ordinary meanings.

[5} Constitutional Law €=12

92k12 Most Cited Cases

Courts construc constitutional phrases Liberally and
practically; where possible they avoid a literalism
that effects absurd, arbitrary, or unintended results.

6] Coustitutional Law €19
92k 19 Most Cited Cases

{6] Statutes €179

© 2005 Thomson/West. No Claim to Orig. U.S. Govit. Works.
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361k179 Most Cited Cases

{6} Statutes €212.6

361k212.6 Most Cited Cases

Rule, holding that when a term has been given a
particular meaning by a judicial decision it should
be presumed to have the same meaning in
later-cuacted statutes or constitutional provisions,
does not apply when the starute or constitutional
provision contains its own definition of the term at
issue; if the Legislature has provided an express
definition of a term, that defimition ordinarily is
binding on the courts.

[7] Waters and Water Courses €=203(1)
405k203(1) Most Cited Cases

Water  district's capacity charge, imposed on
applicants for mew service connections, was not a
"development fee"; district had no authority to
approve or disapprove property development, and a
property owner could request a new service
connection  without  proposing  apy  new
development.

{8] Waters and Water Courses €2203(1)
405k203(1) Most Cited Cases

Water district's fee for fire suppression as par of
new connection fee was not subject to constitutional
restrictions on fees, since it was not imposed as an
incident to ownership; although supplying water
was a property-related service within constitutional
definition of a fee or charge, a water service fee was
a "fee or charge” omly if it was imposed upon a
person as an incident of property ownership, and
making a new connection to the system was not
such imposition, since it resulted from an owner's
voluntary decision to apply for the comnection.
West's Ann.Cal. Const. Art. 13D, §§ 2(e), 3(b), 6(a,
b); West's Ann Cal.Gov.Code §§ 61621, 61621.3.

[9] Waters and Water Courses €=203(1)
405k203(1) Most Cited Cases

Water district could amend ordinance establishing
new counection fee by resolution under authority of
Mitigation Fee Act, which allowed such action by
ordinance or resolution; district was not subject to
statute requiring sewage system actions to be
enacted by ordinance. West's Amn.Cal.Gov.Code §

66016(b); West's Ann.Cal.Health & Safety Code §
5471,

***123 *414 **519 Law Offices of Walter P.
McNeill and Walter P. McNeill, Redding, for
Plaintiffs and Appellants.

Trevor A. Grimm, Los Angeles, Jonathan M.
Coupal, Sacramento, and Timothy A. Bittle for
Howard Jarvis Taxpayers Association as Amicus
Curiae on behalf of Plaintiffs and Appellants. .

Sheppard, Mullin, Richter & Hampton and David
P. Lanferman, San Francisco, for California
Building Industry Association as Amicus Curiae on
behalf of Plaintiffs and Appellants.

Law Office of David L. Edwards, David L.
Edwards, Redding; Colantuono, Levin & Rozell,
**520 Michael G. Colantuono and Sandra J. Levin,
Los Angeles, for Defendant and Respondent.

Betsy Strauss, City Attomey (Rohnert Park) for 84
California Cities, the Association of California
Water Agencies and the California State
Association of Counties as Amici Curiae on behalf
of Defendant and Respondent.

Law Office of William D. Ross and William D.
Ross, Los Angeles, for California Fire Chiefs
Association as Amicus Curiae on behalf of
Defendant and Respondent.

KENNARD, J.

In November 1996, Califonia voters adopted
Proposition 218, the Right to Vote on Taxes Act,
which added articles XII C and XII D to the
California Constitution. (See *415A4partment Assn.
of Los Angeles County, Inc. v. City of Los Angeles
{2001) 24 Cal4th B30, 835, 102 CalRptr.2d 719,
14 P3d 930.) Article XOI D of the state
Couostitution (hereafter article XHII D) specifies
various  restrictions and  requirements  for
assessments, fees, and charges that Jocal
governments impose oo real property or on persons
as an incident of property ownership. Here, the
main issue is whether a charge that a local water
district imposed as @ coodition of making a new

© 2005 Thomson'West, No Claim to Orig. U.S. Govt. Works.
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connection to the water system, and that the district
used to finance capital improvements 10 the water
system, is subject to the restrictions of article XII
D. Other questions presented are whether article
X1 D prohibits a local water district from
continuing to mclude in the new consection fees a
fire suppression charge, the proceeds of which are
used to puwrchase firefighting and emergency
medical equipment for the district's volunteer fire
department, and whether an ordinance imposing a
water conpection fee may be amended by a
resolution,

On these questions, we conclude: (1) a capacity
charge imposed as a condition for making a new
connection to a water system, the proceeds of which
are used 1o finance capital improvements, is not an
assessment within the meaning of article X1l D,
and thus it is not subject to article XIN D's
restrictions on assessments; (2) a fire suppression
fec imposed as a condition for making a new
congection to a water system, the proceeds of which
are used to purchasc firefighting and emergency
medical **%124  equipment, is Bot a
property-related fee or charge under article XIII D,
and thus it is not subject to article XII1 D's
prohibition against property-related fees and
charges for general governmental services; and 3)
an ordinance enacted by a community services
district to impose a water connection fee may be
amended by a resolution. Because these conclusions
are coosistent with the tral court's judgment but
inconsistent with part of the Court of Appeal's
opinion, we will reverse that court’'s judgment with
directions to affirm the trial court's judgment.

I. FACTS AND PROCEDURAL HISTORY
Because neither party petitioned the Court of
Appeal for a rebearing, we take the facts largely
from that court's opinion. (See Cal. Rules of Court,
rule 28(c)(2).)

Defendant Shasta Community Services District (the
District) is a local public entity organized under the
community services district Jaw (Gov.Code, § 61000
et seq.). It operates a water system for residential
and commercial users and a volunteer fire
department that provides both fire suppression and

emergency medical services. In February 1994, the
District adopted an ordinance (No. 1-94)
establishing a “standard connection fee" of $2,000,
plus the cost of a water meter, for new water service
connections. *416 According to the ordinance, this
fee included a capacity charge [FN1] of $600 for
future improvements to the water system and a fire
suppression charge of $400. The ordinance did not
expressly allocate the remaining $1,000, but one
may infer that it covered the cost of installing the
water service connection because the ordinance also
provided that if the water main was not on the same
side of the street or highway as the property to be
served, "the District will charge the actnal **521
cost of the commection to the extent such cost
exceed[s] the sum of $1,000."

FN1. The Government Code defines a
“capacity charge" as "a charge for facilities
in cxistence at the time a charge is imposed
or charges for new facilities to be
constructed in the future that are of benefit
10 the person or property being charged.” (
Gov.Code, § 66013, subd. (b)(3).)

In November 1997, the District adopted a
resolution (No. 10-97) to amend this ordinance.
According to the resolution, applicants for new
water service connections would be required to pay:
(1) a "standard connection fee"; (2) the actual cost
of a water meter; and (3) if the property owner
chose to have the District install the service
connection, the “actual cost of the materials, Jabor,
and overhead" for installing the “entire service
coanection including the meter, line setter, meter
box, appurtenant equipment, and mainline
extension, if any." The "standard conmection fee"
consisted of a $3,176 capacity charge for capital
improvements to the water system aund a $400 firc
suppression charge. The resolution stated that the
$3,176 capacity charge was "based upon estimated
project costs of $762,300 for future improvements
assigned to the new development of 240 future
connections which equals $3,176 per connection.”

In March 1998, plaintiffs Jerry Richmond, Linda
Panich, Hank Edelstein. and Victoria Edelstein,
both individually and doing business as a joint

© 2005 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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venture, brought this action to test the validity of the
resolution increasing the fees for new connections. (
Code Civ. Proc., § 860; Gov.Code, §§ 66013,
66022.) They alleged that they owned real property
within the District and also within an area proposed
for annexation into the District. They challenged
the resolution on many grounds, only three of which
are relevant here: (1) The resolution imposed an
assessment within the meaning of article XIIT D, but
**%]25 the District had pot satisfied the
constitutional ~requirements for imposing an
assessment; (2) the $400 fire suppression charge
was a "fee" or "charge" within the meaning of
article XII1 D, and it violated article XM D's
prohibition against fees or charges for general

governmental services; and (3) the 1994 ordinance

could be amended only by another ordinance, not
by a mere resolution. Plaintiffs requested a
declaratory judgment that the resolution was void
and a permanent injunction restraining the District
from enforcing it.

*417 The action was tried to the court without a
jury. At the trial, the District presented evidence
showing, among other things, that the capital
improvements to be funded by the $3,176 capacity
charge, including a new 500,000-gallon storage
tank, would both remedy existing deficiencies in the
water system and expand the system's ability to
provide service to new customers through new
connections. The $3,176 charge was calculated by
allocating 50 percent of the cost of the
improverents to new connections and 50 percent to
existing conpections, Water customers throughout
the district would benefit from the improvements,
but customers in certain higher-clevation areas
wounld receive somewhat less benefit than other
customers. After considering the evidence, the
superior court granted judgment for the District.
The court concluded: (1) The compection fec
imposed by resolution No. 10-97 is not a special
assessment but a development fee excmpt from
article XIII D; (2) the firc suppression charge is
merely the continuation of a fee imposed before
article XIII D was enacted; and (3) the comnection
fee could icgally be adopted by a resolution
(enactment of an ordinance was not required).

On plaintiffs’ appeal, the Court of Appeal affirmed
the judgment, except as to the fire suppression
charge. The court reasoned that the District's
connection fee was not an asscssment within the
meaning of article XII D because that
constitutional provision by implication defines an
assessment as a charge impased om specific
identified parcels, whereas the connection fee was
not imposed on identified parcels. Because the
connection fee was imposed only when a property
owner requested a mew service connection, the
specific properties for which connections would be
sought could not be identified (although the number
of such requests could be estimated), and thus the
connection charge could not be characterized as an
assessment. The Court of Appeal also concluded
that the connection fee, because it was incumred only
when the owner voluntarily requested a new service
connection, was properly characterized as a
development fee, and as such it was exempt from
the requirements of article X1 D.

**522 With respect to the fire suppression charge,
bowever, the Court of Appeal accepted plaintiff's
argument that it was a fee for general governmental
services prohibited by section 6, subdivision (b)5),
of article XII D. The Cowt of Appeal rejected the
District's argument that this provision did not apply
to fees autborized by laws enacted before article
XHUI D became effective, but only to fees that were
newly enacted or increased thereafter.

Finally, the Court of Appeal concluded that the
Distnict could validly use a resolution to amend an
ordinance,

*418 II. THE CAPACITY CHARGE
[1}[2){3][4] To determine whether the District's
83,176 capacity charge, imposed only on applicants
for mew scrvice connections, violates article X1l
D's restrictions on assessments, we must interpret
ow state Coostitution. "The principles of
constitutional interpretation are similar to those
governing  statutory coostruction."  ***126
Thompson v. Department of Corrections (2001) 25
Caldth 117, 122, 105 CalRpw.2d 46, 18 P.3d
1198.) The aim of constitutional interpretation is to
determine and effectuate the iotent of those who

© 2005 Thomson/'West. No Claim 10 Orig. U.S. Govt. Works.
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enacted the constitutional provision at issue. (/bid.)
To determine that intent, we begin by examining the
copstitutional text, giving the words their ordinary
meanings. (Ibid.; accord, Leone v. Medical Board
{2000) 22 Cal.4th 660, 665, 94 CalRptr.2d 61, 995
P.2d 191.) .

Section 2 of article XXII D defines an "assessment”
as "any levy or charge upon real property ... for a
special benefit conferred upon the real property...."
(Art. XIII D, § 2, subd. (b)) It defines "special
benefit" as "a particular and distinct benefit over
and above general benefits conferred on real
property located in the district or to the public at
large...." (Id,, § 2, subd. (i).)

Section 4 of article XIII D establishes procedures
and requirements for assessments. A local public
agency may not impose an assessment, as defined in
article XIII D, unless: (1) the agency identifies "all
parcels which will have a special benefit conferred
upon them and upon which an assessment will be
umposed" (art. XII D, § 4, subd. (a)); (2) the
agency obtains an engineer's report that supports the
assessment (id., § 4, subd. (b)); (3) the assessment
does mnot exceed the reasonable cost of the
proportional special benefit conferred on the
affected parcel (id, § 4, subds. .(a) & (f)); and (4)
after giving potice to affected property owners and
holding a public hearing, the agency does not
receive a  majority protest based on  ballots
"weighted according to the proportional financial
obligation of the affected property” (id., § 4, subds.

(€)-(eD)-

To determine what constitutes an assessment under
article XIII D, it is necessary 1o consider not only
article XIII D's definition of an assessment, but also
the requirements and procedures that article XIII D
imposes on assessments. Article. XIII D requires
that an agency imposing an assessment identify "all
parcels which will bave a special benefit conferred
upon them and uwpon which an assessment will be
imposed." (Art. XIII D, § 4, subd. (a), italics
added.) The agency then must give written nolice
of the proposed assessment to the owners of these
identified parcels (id., § 4, subd. (c)) and provide an
opportunity for a protest using ballots "weighted

according to the proportional financial obligation of
the affected property" (id., § 4, subd. (e)).

*419 Because the capacity charge is imposed only
on property owners who apply for a new service
connection, the District cannot identify the parcels
upon which the capacity charge will be imposed.
Here, the District estimated that there would be 240
new connection applications, but the District did not
and could not identify the specific parcels for which
new connection applications would be made. At
most, the District can identify the parcels within its
boundarics oo which the capacity charge would be
imposed if the owners applied for a service
connection. But thc matter is more complex,
because many existing undeveloped parcels would
likely be subdivided into an indetcrminable number
of smaller parcels, for each of which a connection
might be requested, thus making it impossible to
now determine “the proportional financial
obligation of the affected property.” And cven this
understates the problem, because owners of
property outside the District's **523 boundaries
may seek service comnections by applying for
anpexation of their property into the District.
Therefore, it is impossible for the District to comply
with article XIII D's requirement that the agency
identify the parcels on which the assessment will be
mmposed ***127 and provide an opportunity for a
majority  protest weighted according to the
proportional financial obligation of the affected

property.

We agree with the Court of Appeal that the proper
conclusion to be drawn from this impossibility of
compliance is that an assessment within the
meaning of article XI0 D must not only confer a
special benefit on real property, but also be imposed
on identifiable parcels of real property. Because the
District does not impose the capacity charge on
identifiable parcels, but only on individuals who
request a new Bervice connmection, the capacity
charge is pot an assessment within the meaning of
article XTI D.

{5] This construction is consislent with settled rules
of constitutional interpretation. "Courls coustrue
constitutional phrases liberally and practically;
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where possible they avoid a Lteralism that effects
absurd, arbitrary, or unintended results.” (Carman
v. Alvord (1982) 31 Cal3d 318, 327, 182 Cal Rptr.
506, 644 P.2d 192; see also California Correctional
Peace Officers Assn. v. State Personnel Bd. (1995)
10 Cali4th 1133, 1147, 43 CalRpt.2d 693, 899
P.2d 79 ["a practical comstruction is preferred"].)
Construing article XIII D's definition of assessment
as applying only to charges imposed on jdentifiable
parcels avoids the probably unintended result of
prohibiting local water districts from imposing
capacity charges, no matler how modest or
reasonable, for new conpections because of the
inherent impossibility of idemifying in advance the
parcels for which new conpections would later be
requested.

This construction is also consistent with article
X} D's definition of an assessment as a "levy or
charge upon real property ..." (Art. XII D, § 2,
*420 subd. (b), italics added.) [FN2] The District
does not impose the capacity charge on real
property as such, but on individuals who apply for
new service connections. It is the applicant who
must pay, and the District may not impose a lien or
otherwise have recourse to the property to compel
payment. Rather, the District simply does not
initiate water service until the charge is paid. A
charge that operates in this way cannot be described
as a charge upon real property, within the meaning
of article XIO D.

FN2. In this regard, it may be instructive to
compare article XIO D's definition of an
assessment as a "levy or charge upon real
property” (id, § 2, subd. (b)) with its
definition of a fee or charge as a "levy ...
upon a parcel or upon a person as an
incident of property ownership .." (id,, §
2, subd. (e)). Although a property-related
fee or charge may be imposed either on the
property itself or upon the owner as an
incident of ownership, a levy must be
imposed on the property itself 1o qualify as
an assessment under article XIII D.

Finally, this construction is consistent with the aim
of Proposition 218 1o enhance taxpayer consent.

Here, the District proposed to divide the costs of
new capital improvements between users receiving
service through existing connections and users
applying for new connections. This case concerns
only imposition of costs on pew connectious.
Presumably, any costs imposed oo customers
receiving service through existing connections
would be subject to article XIII D's voter approval
requirements, and thus their consept. Customers
who apply for new connections give consent by the
act of applying, Moreover, water connection fees
are already subject to significant constraints under
Government Code section 66013. {[FN3)

FN3. Government Code section 66013
provides:

"(a) Notwithstanding any other provision
of law, when a local agency imposes fees
for water connections or sewer
connections, or imposes capacity charges,
those fees or charges shall not exceed the
estimated reasonable cost of providing the
service for which the fee or charge is
imposed, unless a guestion regarding the
amount of the fee or charge imposed in
excess of the estimated reasonable cost of
providing the services or materials is
submitted to, and approved by, a popular
vote of two-thirds of those electors voting
on the issuc.

"(b) As used in this section:

"(1) 'Sewer comnection’' means the
connection of a structurc or project to a
public sewer system.

"(2) 'Water connection' means the
connection of a structure or project to a
public water system, as defined in
subdivision (f) of Section 116275 of the
Health and Safety Code.

"(3) 'Capacity charge' means a charge for
facilities in existence at the time a charge
is imposed or charges for new facilities to
be constructed in the future that are of
benefit to the person or property being
charged.

"(4) "Local agency' means a local agency as
defined in Section 66000.

"(5) Fee' means a fee for the physical
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facilities necessary 1o make a water
connection or sewer connection, including,
but not limited to, meters, meter boxes,
and pipelines from the structure or project
to a water distribution line or sewer main,
and that does not exceed the estimated
reasonable cost of labor and materials for
installation of those facilities. "(c) A Jocal
agency receiving payment of a charge as
specified in paragraph (3) of subdivision
(b) shall deposit it in a separate capital
facilities fund with other charges received,
and account for the charges in a manner to
avoid any commingling with other moneys
of the local agency, except for investments,
and shall expend those charges solely for
the purposes for which the charges were
collected. Any interest income earped from
the investment of moneys in the capital
facilities fund shall be deposited in that
fund.

"(d) For a fund established pursuant to
subdivision (c), a local agency shall make
available to the public, within 180 days
afier the last day of each fisca! year, the
following information for that fiscal year:
"(1) A description of the charges deposited
in the fund,

"(2) The beginning and ending balance of
the fund and the interest eamed from
investment of moneys in the fund.

"(3) The amount of charges collected in
that fiscal year.

"(4) An identification of all of the
following:

"(A) Each public improvement on which
charges were expended and the amoum of
the expenditure for each improvement,
including the percentage of the total cost of
the public improvement that was funded
with those charges if more than one source
of funding was used.

"(B) Each public improvement on which
charges were expended that was completed
during that fiscal year.

"(C) Each public improvement that is
anticipated to be undertaken in the
following fiscal year.

"(5) A description of each interfund
transfer or loan made from the capital
facilities fund. The information provided,
in the case of an interfund transfer, shall
identify the public improvements oo which
the transferred moneys are, or will be,
expended. The mformation, in the case of
an interfund loan, shall include the date on
which the loan will be repaid, and the rate
of interest that the fund will receive on the
loan.

"(e) The information required pursuant to
subdivision (d) may be included in the
local agency’s annual financial report.

"(f) The provisions of subdivisions (¢} and
(d) shall not apply to any of the following:
"(1) Mouoeys received to construct public
facilities pursuant to a contract between a
local agency and a person or entity,
including, but not limited to, a
reimbursement  agreement pursuant  to
Section 66003,

"(2) Charges that are used to pay existing
debt service or which are subject to a
contract with a trustee for bondholders that
requires a different accounting of the
charges, or charges that are used to
reimburse the local agency or to reimburse
a person or entity who advanced funds
under a reimbursement agreement or
contract for facilities in existence at the
time the charges are collected.

"(3) Charges collected on or beforc
December 31, 1998.

"(g) Any judicial action or proceeding to
attack, review, set aside, void, or anoul the
ordinance, resolution, or motion imposing
a fee or capacity charge subject to this
section shall be brought pursuant to
Section 66022,

"(h) Fees and charges subject to this
section are not subject to the provisions of
Chapter 5 (commencing with Section
66000), but are subject to the provisions of
Sections 66016, 66022, and 66023,

"(i) The provisions of subdivisions (¢) and
(d) shall only apply to capacity charges
levied pursuant to this section.”
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**%128 *421 **524 Plaintiffs rcly on this court's
decision in ***129 San Marcos Water Dist. v. San
Marcos Unified School Dist. (1986) 42 Cal.3d 154,
228 Cal.Rptr. 47, 720 P.2d 935 (San Marcos ). The
issue there was whether a provision of the state
Constitution exempting public  entities from
payment of property taxes (Cal. Const., art. XJ11, § 3
. subd. (b)) applied to a local water district's
capacity fee, used to fund capital improvements to
the water system. The constitutional property tax
exemption for public entities had been construed to
include *422 special assessments, but not user fees,
and thus the issue presented to this court was
whether the capacity charge was more properly
characterized as a special assessment or as a user
fee for purposes of this constitutional provision.
We concluded that a capacity charge was a hybrid,
in the sense that it had some characteristics of a user
fee and some characteristics of an assessment. (San
Marcos, supra, at p. 163, 228 CalRptr, 47, 720
P.2d 935.) We concluded also, however, that the
fee should be considered an assessment for
purposes of the public entity property tax
exemption. We established a bright-line rule that "a
fee aimed at assisting a utility district to defray
costs of capital **525 improvements will be
deemed a special assessment from which other
public entities are exempt” (Jd at pp. 164-165,
228 Cal.Rptr. 47, 720 P.2d 935.) [FN4]

FN4. In response to owr San Marcos
decision, the Legislature granted local
water districts authority to impose capacity
charges on other public entities, thereby
removing the public entity exemption.
(See  Gov.Code, §§ 54999-54999.6;
Utility Cost Management v. Indian Wells
Valley Water Dist. (2001) 26 Cal.4th 1185,
1189, 114 CalRptr.2d 459, 36 P.3d 2;
City of Marina v. Board of Trustees (2003)
109 CalAppd4th 1179, -1182-1183, 135
Cal Rptr.2d 815; Utility Cost
Management v. East Bay Mun. Utility Dist.
(2000) 79 Cal.App.4th 1242, 1246-1247,
94 Cal.Rptr.2d 777.)

San Marcos, supra, 42 Cal.3d 154, 228 Cal.Rptr.
47, 720 P.2d 935, is not on point here. We were

pot there construing the term "assessment” as used
in article XII D; instead, we were construing the
constitutional provision exempting public entities
from property taxes (Cal. Const, art. XIII, § 3,
subd. (b)), a provision in which the term
"asscssment” does npot appear. In deciding what
constituted an assessment in San Marcos, we sought
to determine and effectuate the constitutional
purpose for exempting public entities from property
taxes, a purpose that plays no role in interpreting
the provisions of article XIII D that are at issue
bere, The characteristic that we found
determinative for identifying assessments in San
Marcos—that the proceeds of the fee were used for
capital improvements—forms no part of article XIII
D's definition of assessments. For each of these
reasons, we agree with the Court of Appeal that San
Marcos is not helpful, much less controlling, in this
strikingly different context. (See Ginns v. Savage
(1964) 61 Cal.2d 520, 524, fn. 2, 39 CalRptr. 377,
393 P.2d 689 ["Language used in any opinion is of
course to be nnderstood in the light of the facts and
the issue then before the court, and an opinion is not
authority for a proposition not therein
considered."); People v. Woodhead (1987) 43
Cal 3d 1002, 1008, 239 Cal.Rptr. 656, 741 P.2d 154
[a word may have different legal meanings in
different contexts]; Jn re Marviage of Buol (1985)
39 Cal3d 751, 757, fn. 6, 218 CalRptr. 31, 705
P.2d 354 [same].)

[6] Plaintiffs invoke the rule that when a term has
been piven a particular meaning by a judicial
decision, it should be presumed to bave the same
meaning in later-enacted statutes or constitutional
provisions, (See People v. Hurtado (2002) 28
Caldth 1179, 1188-1189, 124 CalRptr.2d 186, 52
P.3d 116; ***130%*4234rnett v. Dal Cielo (1996)
14 Cal.4th 4, 19, 56 CalRptr.2d 706, 923 P.2d 1)
Plaintiffs argue that San Marcos, supra, 42 Cal.3d
154, 228 Cal.Rptr. 47, 720 P.2d 935, gave the term
"assessment” a precise legal meaning as applying 1o
capacity charges used to fund capital improvements,
and therefore the term "assessment” in article XII1
D, enacted after San Marcos, must be construed to
have the same meaning. But the rule that plaintiffs
invoke does not apply when, as here, the statute or
constitutional provision contains its own definition
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of the term at issue: "If the Legislature has
provided an express definition of a term, that
definition ordinarily is binding on the courts™ (
Curle v. Superior Court (2001) 24 Cal4th 1057,
1063, 103 CalRptr.2d 751, 16 P.3d 166.) Here,
article XIII D provides both an express definition of
assessment and an implied qualification of that
definition through the requirement that the agency
identify the specific parcels on which the
assessment will be imposed.

Plaintiffs next rely on the definition of assessment
in Government Code section 53750, part of the
Proposition 218 Omnibus Implementation Act (
Gov.Code, §§ 53750-53753) that the Legislature
enacted in 1997. (Stats.1997, ch. 38, § 5)
Government Code section 53750 states that "[fJor
purposes of Article XIII C and Article XIII D of the
California Constitution” an "assessment” means
"any levy or charge by an agency upon real property
that is based upon the special benefit conferred
upon the real property by a public improvement or
service, that is imposed to pay the capital cost of the
public improvement, the maintenance and operation
expenses of the public improvement, or the cost of
the service being provided." (Gov.Code, § 53750,
subd. (b).) As plaintiffs point out, this definition
does not distinguish between charges imposed only
in response to a request for service and charges
imposed on previously identified parcels, In this
respect, **526 the statutory definition is no
different from the constitutional definition in
section 2, subdivision (b), of article XIII D. But the
statutory provisions implementing article XII D,
like article XIII D itself, assume that assessments
are imposed only on idemtified parcels. Under
Government Code section 53753, subdivision (b),
before levying a pew or increased assessment, an
agency must give potice " to the record owner of
each identified parcel." Govemment Code section
53750, subdivision (g), defines an "“identified
parcel” as "a parcel of real property that an agency
has identified as having a special benefit conferred
upon it and upon which a proposed assessment is to
be imposed..” Because the statutory provisions
merely reflect the copstitutional provisions, they do
not alter our conclusion that under article X0I D an
assessment is a2 charge imposed on previously

identificd parcels, and not a charge imposed only as
a condition of extending service through a new
service conaection.

Arguing that a charge imposed only on property
owners who voluntarily seck a governmental service
or approval may properly be characterized as an
assessment, plaintiffs call our attention to the
Integrated Financing District *424 Act {Gov.Code, §
53175 et seq.), under which local agencies may
establish "contingent assessments” payable only
when a landowner applies for development
approval. (See id, § 53187.) As plaintiffs point
out, the Integrated Financing District Act includes
notice and majority protest pravisions for owners of
property subject to the contingent assessment (id., §
53183). (See Southern Pacific Pipe Lines, Inc. v.
Board of Supervisors (1992) 9 Cal.App.4th 451,
461-462, 11 CalRptr2d 745.) We agree that the
District's capacity charge is similar to a contingent
assessment under the Integrated Financing District
Act, but this ***131 observation does not assist
plaintiffs. Unlike article XTI D, the Integrated
Financing District Act does not require a local
agency to identify in advance the particular parcels
that will be subject to the assessment. Instead, the
notice of intention to impose a contingent
assessment goes to all owners of property within the
proposed assessment zome, and the assessment
cannot be imposed if protested by "the owners of
more than one-half of the area of the property
within the proposed ... district which is proposed to
be subject to the contingent assessment immediately
or in the future..." (Gov.Code, § 53183, subd. (d).)
Thus, under the Integrated Financing District Act,
in contrast to article XI{ D, all owners of property
potentially subject to a charge are cntitled to notice
and a weighted vote.

Article X1 D could have been writien, like the
Integrated Finaocing District Act, to cover
contingent assessments as well as assessments
imposed only on previously identified parcels. But
it was not written in that manmer, and we remain
persuaded that a capacity charge contingent on
some voluntary action by the property owner is not
an assessmen! within the meaning of article XIII D.
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{7] Plaintiffs argue that the Court of Appeal erred
in characterizing the District's capacity charge as a
development fee. Observing that development fees
"are imposed only if a property owner elects to
develop” (Loyola Marymount University v. Los
Angeles Unified School Dist. (1996) 45 Cal.App.4th
1256, 1267, 53 CalRptr.2d 424), the Coust of
Appeal reasoned that the District's capacity charge,
because it was imposed only in response to a
property owner's voluntary decision to request a
service connection, should be conmsidered a
development fee and thus exempt from the
requirements of article X1l D under its section 1,
subdivision (b), stating that "[n]othing in this article
.. shall be construed to ... [a}ffect existing laws
relating to the imposition of fees or charges as a
condition of property development.”

Plaintiffs insist that the District's capacity charpe
cannot be a development fee because the District
bas no authority to approve or disapprove property
development, and because a property owner may
request a uew service connection without proposing
any new development, such as when the owner *425
of a previously developed residential parcel
decides 10 use the District's water instead of water
from an existing well on the property.

We agree with plaintiffs that the District's capacity
charge is not a development fee. It is similar to a
development fec in being imposed**527 only in
response 1o a property owner'’s voluntary application
to a public entty, but it is different in that the
application may be only for a water service
connection without  pecessarily involving any
development of the property. (See Utility Cost
Monagement v. Indian Wells Valley Water Dist,
supra, 26 Cal4th at p. 1191, 114 CalRptr.2d 459,
36 P.3d 2 [noting that a capacity charge "might
apply regardiess of whether a development project
is at issue"); Capistrano Beach Water Dist. v. Taf
Development Corp. (1999) 72 Cal.App4th 524,
530, 85 CalRptr.2d 382 [concluding that a capacity
charge is not a development fee under the
Mitigation Fee Act (Gov.Code, § 66000 et seq.) 1)
Our agreement that the capacity charge is not a
development fee does ot assist plaintiffs, however,
because it does not mean that the capacity charge is

an assessment within the meaning of article X1 D.
The capacity charge is neither an assessment nor a
development fee under article X1 D,

We conclude, as did the trial court and the Court of
Appeal, that the District's ***132 capacity charge is
oot an assessment under article > T D.

1. THE FIRE SUPPRESSION CHARGE
Article XIII D provides: "No fec or charge may be
imposed for gemeral governmental  services
including, but not limited to, police, fire, ambulance
or library services, where the service is available to
the public at large in substantially the same manner
as it is to property owners.” (Art. XTI D, § 6, subd.
(b)(5), italics added) At the rtrial below, the
cvidence showed that the District uses the proceeds
of the firc suppression component of the connection
fee to purchase equipment for its volunteer fire
department, including both firefighting equipment
and emergency medical equipment. [FNS] The fire
department provides firefighting and emergency
medical  services to the public at large.
Accordingly, the District's fire suppression charge is
"imposed for general governmental services” within
the meaning of section 6, subdivision (b)(5), of
article XTi D, and it is prohibited by that provision
if it satisfies article XTI D's definition of a "fee or
charge."

FN5. Government Code section 50078
authorizes "[a]ny local agescy which
provides fire suppression services" to
"determire and levy aun assessment for fire
suppression  services." Plaintiffs have
argued tkat the District may not rely on
this provision as authority for its fire
suppression fee because Government Code
section 50001 defines "local agency" to
include only cities and counties. Plaintiffs
bave overlooked Government Code section
50078.1, subdivision (b), which defines
"local agency,” as used in Government
Code section 50078, to include any city,
county, “or special district.”

*426 Article XIII D defines a "fec" or "charge" as
"any levy other than an ad valorem tax, a special
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tax, or an assessment, imposed by an agency upon a
parcel or upon a8 person as an incident of property
ownership, including a user fee or charge for a
property-related service." (Jd, § 2, subd. (e)) It
defines "property-related service" as "a public
service having a direct relatonship to property
ownership.” (Jd., § 2, subd. (h).)

[8] The District argues that the counnection fee,
mcluding its fire suppression compounent, does not
fall within article XII D's definition of a fee or
charge because it is not imposed "upon a parcel or
upon a person as an iocident of property
ownership." {Art. XII D, § 2, subd. (e).) The
District does not impose the fee on parcels of real
property but on persons who apply for a water
service connection. The District does not impose
the fee on such persons "as an incident of property
ownership" but instead as an incident of their
voluntary decisions to request water service, If a
person fails to pay the connection fee, the District
does not collect it by levying upon the person's
property. Rather, because the person applying for
service has not satisfied a condition for extending
service, the District does not make the water
connection and does not provide water service.

We agree that a connection charge, because it is
not imposed “as an incident of property ownership”
(art. XIII D, § 2, subd. (e)), is not a fee or charge
under article XIII D. A connection fee is not
imposed simply by virtue of property ownership,
but instead it is imposed as an incident of the
voluntary act of **528 the property owner in
applying for a service connection.

Urging a different construction, plaintiffs rely on
article XIII D's definition of a fee or charge as
"including a user fee or charge for a
property-related service." (M., § 2, subd. (e).)
They argue that supplying water is a
“property-related  service,” and, therefore, all
charges for water service must be deemed to be
tmposed ***133 "upoo a person as an incident of
property ownership.”

article XIII D's definition of a fee or charge. In the
ballot pamphlet for the election at which article XTI
D was adopted, the Legislative Analyst stated that
*[flees for water, sewer, and refuse collection
service probably meet the measure's definition of
property-related fee." (Ballot Pamp., Gen. Elec.
(Nov. 5, 1996), analysis of Prop. 218 by Legis.
Analyst, p. 73.) The Legislative Analyst apparently
concluded that water service has a direct
relationship to property ownership, and thus is a
property-related service within the meaning of
article XII D because water is indispensable to
most uses of real property; because water is
provided through pipes that are physically
connected to the property; and because a water
provider may, by recording a certificate, obtain a
lien on the property for the amount of any *427
delinquent service charges (sce Gov.Code, §§ 61621
, 61621.3). But the Lcgislative Analyst was
apparently referring to fees imposed on existing
water service customers, not fees imposed as a
condiion of initiating water service in the first
instance.

Several provisions of article XIII D tend to confirm
the Legislative Analyst's conclusion that charges for
utility services such as electricity and water should
be understood as charges imposed "as an incident of
property ownership." For example, subdivision (b)
of section 3 provides that "fees for the provision of
electrical or gas service shall not be deemed charges
or fees imposed as an incident of property
ownership" under article XIII D. Under the rule of
construction that the expression of some things in a
statute implies the exclusion of other things not
expressed (/n re Bryce C. (1995) 12 Cal.4th 226,
231, 48 CalRptr.2d 120, 906 P.2d 1275), the
expression that clectrical and gas service charges
are not within the category of property-related fees
implies that similar charges for other utility
services, such as water and sewer, are
property-related fees subject to the restrictions of
article XIII D,

This implication is reinforced by subdivision (c) of
article XITI D, section 6, which expressly excludes

“fees or charges for scwer, water, and refuse
collection services” from the voter approval

We agree that supplymg water is a
"property-related service” withip the meaning of

© 2005 Thomson/West. No Claim to Onig. U.S. Govt. Works.
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requirements that article XIO D imposes on
property-related fees and charges. Because article
XII D does not include similar express exemptions
from the other requircments that it imposes on
property-related fee and charges, the implication is
strong that fees for water, sewer, anod refuse
collection services are subject to those other
requirements. (See Howard Jarvis Taxpayers Assn.
v. City of Roseville (2002) 97 Cal.App.4th 637,
645, 119 CalRptr.2d 91 [reaching the same
conclusion].)

Thus, we agree that water service fees, being fees
for property-related services, may be fees or
charges within the meaning of article XIII D. But
we do not agree that all water service charges are
necessarily subject to the restrictions that article XIII
D imposes on fees and charges. Rather, we
conclude that a water service fee is a fee or charge
under article XIII D if, but only if, it is imposed
"upon a persor as aun incident of property
ownership." (Art. XIlI D, § 2, subd. (€).) A fee for
ongomg water service through an existing
connection is imposed "as an incident of property
ownership” because it requires pothing other than
normal ownership and use of property. But a fee
for making a new connection to the systemn is not
imposed "as an incident of property ownership”
because it results from the ' owners voluntary
decision to apply for the connection.

***134 Apy doubt on this point is removed by
considering the requirements that article XI0 D
imposes on property-related fees and charges. As
with assessments, article XII1 D requires local
government agencies to identify the *428 parcels
affected by a property-related fee or charge.
Specifically, it requires the agency to identify "[tjhe
parcels **S29 upon which a fee or charge is
proposed for imposition.” (Ant. XH1 D, § 6, subd.
(a)(1).) As we have explained, it is impossible for
the District to comply with such a requirement for
connection charges, because the District cannot
determice in advance which property owners will
apply for water service compection. As with
assessments, this 1mpossibility of compliance
strongly suggests that connection fees for new users
are nol subject to article XIlI D's restrictions on

property-related fees.

Because the comnnection fee, including the fire
suppression charge, is not a property-related fee or
charge within the meaning of article XIH D, it is not
subject 1o article XII D's prohibition on
property-related fees or charges for general
governmental services.

IV. AMENDMENT OF AN ORDINANCE BY A

RESOLUTION
[9] Government Code section 66016, part of the
Mitigation Fee Act (Gov.Code, § 66000 et seq.),
provides in subdivision (b): "Any action by a local
agency 1o levy a new fee or service charge or to
approve an increase in an existing fee or service
charge shall be taken only by ordinance or
resolution.” (Italics added.) We agree with the
Court of Appeal that this provision authorizes the
District to use a resolution to increase existing
connection fees, and that this authorization applies
even when the fees were initially imposed by an
ordinance,

Arguing to the contrary, plaintiffs assert that the
Mitigation Fee Act is procedural rather than
substantive. In other words, it does not give local
water districts substantive authority to impose fees,
but instead it merely regulates the manner in which
fees may be imposed. But whether a fee imposed
by ordinance may be amended by resolution is
essentially a question of procedure, not substance.
Therefore, we may and do comstrue Government
Code section 66016 as giving the District authority
1o use a resolution to amend a fee ordinance.

In support of their position that the District may not
use 8 resolution to amend an ordinance imposing a
connection fee, plaintiffs rely on Cavalier Acres,
Inc. v. San Simeon Acres Community Services
District (1984) 151 Cal.App.3d 798, 199 Cal Rptr. 4
(Cavalier Acres ), in which the Court of Appeal
concluded that a community services district could
impose or increase water charges only by ordinance.
In reaching this conclusion, the Cavalier Acres
Court of Appeal relied on Govemment Code
section 61621.5 and Health and Safety Code section
5471. Relying on the rule of construction that when

© 2005 Thoruson/West. No Claim to Orig. U.S. Govt. Works,
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two statutory provisions conflict, the one that is
more specific controls, *429 the Cavalier Acres
Court of Appeal stated that, as applied to water
charges imposed by a community services district,
Government Code section 61621.5 and Health and
Safety Code section 5471 were both more specific
than Government Code section 66016.

Government Code section 616215 is part of the
Community Services District Law (Gov.Code, §
61000 et seq.). As here relevant, it provides:
"Except as otherwise provided in this section, a
district may by ordinance adopt regulations binding
upon all persons to govern the construction and use
of its facilities and property, including regulations
imposing reasonable charges for the use thereof" (
Gov.Code, § 61621.5, subd. (a), italics added.) By
its ***135 terms, this provision applies only to
charges for the use of a community services
district's facilities, not charges for its services. The
Community Services District Law gives districts
authority to impose charges for services, including
charges for water, in a different scction,
Government Code section 61621. (Sec Waterman
Convalescent Hospital, Inc. v. Jurupa Community
Services Dist.  (1996) 53 CalApp.4th 1550,
1552-1553, 62 CalRptr.2d 264.) As rclevant here,
it provides: "A district may prescribe, revise and
collect rates or other charges for the services and
facilities furished by it..." (Gov.Code, § 61621))
Nothing in this provision requires a commuuity
services district to act by ordipance rather than by
resolution when, as here, it revises and prescribes
the charges for water service.

Health and Safety Code section 5471 is part of
article 4 ("Sanitation and Sewerage Systems") of
chapter 6 ("General Provisions with Respect to
Sewers") of part 3 ("Community Facilites”) of
division § ("Sanitation") of **530 the Health and
Safety Code. As relevant here, it reads: "In addition
to the powers granted in the principal act, any entity
shall bave power, by an ordinance approved by a
two-thirds vote of the members of the legislative
body thereof, 1o prescribe, revise and collect, fees,
tolls, rates, rentals, or other charges, includmg
water, sewer standby or immediate availability
charges, for services and facilities furnished by it,

either within or without its territorial limits,
connection with its water, sanitation, storm
drainage, or sewerage system...." (Italics added.)

Health and Safety Code section 5471 does not
apply to the District because it is not an “entity"
within the meaning of this provision. Health and
Safety Code section 5470 states that " ‘[e]ntity’
means and includes counties, cities and countics,
cities, sanitary districts, county sanitation districts,
sewer maintenance districts, and other public
corporations and districts authorized to acquire,
construct, maintain and operate sanitary sewers and
sewerage systems." The District is a public agency
organized as a community services district under
the Community Services District Law (Gov.Code, §
61000 ¢t seq.) to provide water service. Nothing in
the record indicates it is authorized *430 to
construct, maintain, or operate scwers of scwerage
systems. In this respect, Cavalier Acres, supra, 151
Cal.App.3d 798, 199 Cal.Rptr. 4, is distinguishable
because the community services district at issue
there provided both water and sewer services. (Sec
id. at p. 800, 199 Cal Rptr. 4.)

Moreover, cven if we assumec that Health and
Safety Code section 5471 applies to the District,
that provision, by its terms, confers authority "[i]n
addition to" the authority otherwise granted to a
public entity. In other words, its main purpose is to
supplement rather than to limit a public agency's
authority to impose charges for water or sewer
services in conpection with a water or sewerage
system. For a public agency organized as a
community services district, the "principal act” (ibid,
) providing its authority is the Community Services
District Law (Gov.Code, § 61000 et seq.). As we
have seen, Government Code section 61621
authorizes community services districts 1o establish
charges for water services without requiring that
they act by ordinance rather than by resolution, and
Government Code section 66016, part of the
Mitigation Fee Act (Gov.Code, § 66000 et seq.),
expressly suthorizes districts to use either a
resolution or an ordinance to impose or increase a
service charge, We do not read Health and Safety
Code scction 5471 as limiting or abrogating that
authorty,
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Again, we find Cavalier Acres, supra, 151
Cal.App.3d 798, 199 CalRptr. 4, to be ***13§
distinguishable. In 1984, when the Court of Appeal
decided Cavalier Acres, the wording of Health and
Safety Code section 5471 was materially different.
The introductory phrase ("In addition to the powers
granted in the principal act") was not present,
having been added later by amendment
(Stats, 1988, ch. 706, § 1, p. 2348.) The 1988
amendment demonstrates the Legislature's intent
that Health and Safety Code section 5471 not be
read as limiting the powers conferred on public
entities by the laws under which they were
organized.

V. CONCLUSION

Before beginning to provide water service to real
property through a new connection, the District
Tequires its new customers to pay a capacity fee and
a fire suppression fee. Both of these fees are used
to fund capital improvements, the former to the
water system and the latter to the volunteer fire
department. Because these fees are imposed omly
on the self-selected proup of water service
applicants, and not on real property that the District
has identified or is able to identify, and because
neither fee can ever become a charge on the
property itself, we cooclude that neither fee is
subject to the restrictions that article XII D
imposes on property assessments and
property-related fees. We also conclude that the
District could properly use a resolution to amend an
ordinance establishing these fees.

*431 The judgment of the Court of Appeal is
reversed and the matter is remanded to that court
with directions 1o affirm the trial court's judgmeat.

**531 WE CONCUR: GEORGE, CJ.,, BAXTER,
WERDEGAR, CHIN, BROWN and MORENO, IJ.

32 Cal4th 409, 83 P.3d 518, 9 CalRpt.3d 121,
2004 Daily Joumal D.AR. 1146, 2004 Daily
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Wastewater Hot 03-07-06

.. Email message text

Object type: [GW.MESSAGE.MAIL]

Item Source: [Received]

Message ID: [4235A7FE.Demo-dom.Demo-P0.100.167676C.1.1658.1]
From: [Kelly Salt]

To: [1

Subject: [Fwd: FW: KELCO Proposed Arrangement]

Creation date: [3/2/2005 12:15:52 PM]

In Folder: [Kelco&ISP]

Attachment File name: [F:\Output\TZelenyl\1665.1-GW.MESSAGE.MAIL]
Message: [

Tom, attached is the e-mail.

]
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.. Email message text

Object type: [GW.MESSAGE.MAIL]

Item Source: [Received]

Message ID: [4225A068 .Demo-dom.Demo-PO.200.2000002.1.326E6.1]
From: [(Kelly Saltl]

To: []

Subject: [Fwd: FW: KELCO Proposed Arrangement]

Creation date: [2/7/2005 11:22:52 AM]

In Folder: [Kelco&ISP]

Attachment File name: {F:\Output\TZelenyl\lGSS.1.1—GW.MESSAGE.MAIL.Internet]
Message: [

Paul, attached is your e-mail to me re the proposal.

]
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& (e n 7
. From: “Webber, Paul” <PWEBBER@Orrick.com> iease /
To: "KSalt@Sandiego.gov™ <KSalt@Sandiego.gov> coty

Date: 10/12 1:51 PM Tuesday, October 12, 2004 1:51 PM
Subject: FW: KELCO Proposed Arrangement

>

>

> Kelly:

>

> This e-mail confirms our earlier telephone conversations. |

> understand that KELCO, a user of the Wastewater System of the City of San
> Diego, would like to defer a portion of its current service charges fo the

> Wastewaler System for the next four years, and make those payments in

> periodic installments payable over 25 years with an agreed-upon interest

> charge. | also gather that the installment payments would not start until

> the end of the initial four-year period, but it is unclear to me whether

> the installment payments will be payable for 25 years after the initial

> four-year period or for 21 years afier the initial four-year period. |

> understand that, to accompiish this, the City would enter into an

> arrangement or agreement with KELCO pursuant to which KELCO would (1)

> agree to repay the deferred portion of service charges over the next 21/25 S
> years, and (2) agree to pay an interest charge that would probably be tied ,_\
> to either the City pool or a LIBOR index. Further, | understand that the

> rate structure of the Wastewater System will not be revised or amended in :(:_

> connection with this proposed arrangement.

>

' > You asked us to review the Master Instalfment Purchase Agreement
> {the "MIPA”") related to the Wastewater System to determine if this
> proposed arrangement would breach any of the provisions of the MIPA. We
> note the following conflicts, or potential conflicts.
>
> Section 6.08. Rate Covenant. Section 6.08(a) of the MIPA provides
> that the City must “fix, prescribe and collect rates and charges for the
> Wastewater System which will be at least sufficient” to pay debt service
> on the Obligations {other than Parity Obligations), and to yleld during
> each fiscal year Net System Revenues equal to 120% of the debt service of
> the Parity Obligations for the fiscal year. if the shortfall from the
> KELCO deferrals is not being funded by rates and charges charged fo the
> other users of the Wastewater System, then this raises a couple of
> questions with respect to the rate covenant. If the payments KELCO would
> make pursuant to this arangement are payable in instaliments over 25
> years and if the first instaliments are deferred for four years (if that
> is the case), then those payments would presumably not be included into
> System Revenues within the meaning of the MIPA. Subject to checking with
> your auditor and outside auditors, | do not believe that, even if System
> Revenues were calculated on an accrual basis, payments that are payable to
> the Wastewater System in future fiscal years may be included into System
> Revenues unless they are payable within one year from the date of
> calculation. Accordingly, most the future payments that KELCO would make
> pursuant to this arrangement would presumably not be included into System
> Revenues, which would then reduce the amount of System Revenues available

. > for the rate covenant calculation. This can, of course, be remedied by
> taking funds out of the Rate Stabilization Fund and including them into
. > System Revenues if that is what the City chooses to do. | have not looked
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> at projections since last summer, but my recollection is that the City

> already needed to make use of the Rate Stabilization Fund to maintain the

> 1.20x coverage when it was already collecting, indirectly, for the KELCO

> deferrals under the "old" system. If the City is not collecting the KELCO

> deferrals and is not imposing higher rates, then how would the KELCO

> arrangement impact the rate covenant projections? This is particularly an

> important question in light of the increase in pension payments that the

> Waslewater System will be making as a consequence of the Gleason

> settlement.

> Alternatively, if the City were to raise rates to compensate

> for the loss of System Revenues resulling from the KELCO arrangement, then
> the City would confront the same problems that it had before the

> modification of the rate structure went into effect. Thatis, the

> increase in rates would (1) create a problem under the City’s arrangements
> with the SWRCB (which is discussed below), (2) possibly violate

> Proposition 218 (which is discussed below) and (3) possibly impose a tax

> rather then a fes on other users who would in essence be subsidizing

> KELCO's use of the Wastewater System.

>

>* Section 6.10. Compliance with Contracts. The City rmust comply with.
> the provisions of all contracts that affect or involve the Wastewater

> System lo the extent that the City is a party to those contracts. The

> City is a parly to the State Water Resources Control Board ("SWRCB")

> loans, which require the Wastewater System's service rates and charges be
> proportional among all users of the system. Absent a consent from the

> SWRCB, the proposed arrangement with KELCO would probably breach the terms
> of the SWRCB loans, thereby breaching the terms of Section 6.10 of the

> MIPA,

>

>* Section 6.14. Compliance with Governmental Regulations. The City
> must "duly observe and conform with all valid regulations and requirements
> of any governmental authority relative to the operation of the Wastewater

> System or any part thereof...." The City’s service rates and charges may

> be subject to Proposition 218. If the City's service rates and charges

> are subject to Proposition 218, then Section 6(b)(3) of Propositional 218

> requires that any property-related fees and charges shall not "exceed the

> proportional cost of providing the service attributable to the parcel.”

> Even if there is no rate adjustment, the accommodation made to KELCO could
> be viewed as an overcharge to other customers such as may have been

> happening before the modification {o the rate structure, when the rate

> charged to KELCO did not reflect the proportional burden that KELCO

> imposed on the Wastewater System, thereby shifting those cosls to other

> users of the Wastewater System. Further, the argument could be made that
> the rates charged to the other users of the Wastewater System really have
> a tax component because they are not reasonably related to the services
>rendered. Thus, the arrangement with KELCO may violate this standard,

> which, if violated, could, in turn, constitute a breach under Section 6.14

> of the MIPA.

>

> Any other regulations or applicable law that the

> proposed arrangement with KELCO would viotate would also constitute a

> breach under the MIPA as well. For example, the City received Clean Water
> Act grants from the United States that the City used in constructing

> components of the Wastewater System. If any applicable reguiations

> prohibit an arrangement such as the proposed arrangement with KELCO,

> irrespective of the fines or penalties that would be assessed, a violation
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> of such regulations would also constitute a breach under the MIPA.

>

>* Section 6.15. Collection of Rates and Charges; No Free Service.

> This section of the MIPA may be implicated in two respects. First, |

> understand that none of the current rules and regulations relating to the

> administration of rates and charges permit the deferral of payments for

> anything like 25 years or more. Therefore, if there were just an agreement

> with KELCO away from the rules and regulations, this may violate the first

> part of Section 6.15 which provides that the City must have in effect at

> all times rules and regulations for the payment of bills for the services

> of the Wastewater System. Second, Section 6.15 provides thal the City may
> not "permit any part of the Wastewater System or any facility thereof to

> be used or taken advantage of free of charge.” The arangement with KELCO
> would also arguably violate this Section by permitting a payment deferral,

> even though interest is charged, since it is really something that other

> rate payers do not have available to them,

>

> Section 6.19. Operation of Wastewater System. This section

> requires that the City "operate the Wastewater System in an efficient and

> economical manner...." This proposed arrangement may violate this section
> if the City undertakes legal risk, such as a potential violation under

> Proposition 218 or breach of another obligation, in connection with the

> proposed arrangement. In addition, if the City agrees to the arrangement

> with KELCO on commercially unfavorable terms, such as is discussed below,
> then this covenant may also be breached. The terms "efficient and

> economical” are inherently subject to a wide spectrum of interpretations

> and are the type of terms that are fertile farming grounds for plaintiff

> attomeys seeking to bring an action against the City.

> .

> You mentioned that KELCO would be paying the "pool rate” or perhaps
> some "LIBOR" rate for this arrangement. We note that as of December 31,
> 2003, the quality of the pool bordered on the high end of "AA" and that

> the weighted average maturity of the pool was 1.24 years and the weighed
> average yield was 1.89%. You indicated that you did not know whether

> KELCO had a rating but | would be surprised if it has a rating equal to

> the quality of the investments in the pool. Accordingly, the nature of

> the credit would seem to warrant a substantially higher interest rate than

> the pool rate or a short-term interest rate. You mentioned that there

> would be some type of credit backing of KELCO's obligations, but,

> realistically speaking, 1 do not think that a lending institution would

> provide credit support spanning 25 years. Moreover, if you were to treat

> this as being equivalent to a pool investment it would notbe a

> permissible investments under the provisions of Section 53601 of the

> Government Code.

>

> Please let me know if you have any questions.

“MMS <Orrick.com>" made the following annotations.

NOTICE TO RECIPIENT: THIS E-MAIL IS MEANT FOR ONLY THE INTENDED RECIPIENT OF THE
TRANSMISSION, AND MAY BE A COMMUNICATION PRIVILEGED BY LAW. IF YOU RECEIVED THIS
E-MAIL IN ERROR, ANY REVIEW, USE, DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS E-
MAIL IS STRICTLY PROHIBITED. PLEASE NOTIFY US IMMEDIATELY OF THE ERROR BY RETURN
E-MAIL AND PLEASE DELETE THIS MESSAGE FROM YOUR SYSTEM. THANK YOU IN ADVANCE

FOR YOUR COOPERATION.,
http:/Awvww.orrick.com
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Wastewater Hot 3-15-06

e

Email message text

Object type: [GW.MESSAGE.MAIL.Attorney]

Item Source: [Received]

Message ID: [42D3CA3D.MWWD.MW_DEPT.100.16C6171.1.354F2.1]
From: {Thomas Zeleny]

To: [;Scott Tulloch;STulloch@sandiego.gov;Anita Noone ; ANoone@sandiego.gov; Thomas
Zeleny; TZeleny@sandiego.gov]

Subject: [Confidentiality Agreement]

Creation date: [7/12/2005 1:48:35 PM]

In Folder: [Mail Boxl]

Attachments: None

Mesgsage: [

- -CONFIDENTIAL ATTY/CLIENT COMMUNICATION--

Hi Scott,

The City Attorney has told me that the confidentiality agreement we executed with
Kelco and ISP last year is unenforceable because it is against public policy. He
instructed me not to send the letter I drafted to Kelco and ISP informing them of the
SEC subpoéna-

Ironically with regard to Kelco the point is moot because the City has inadvertently
complied with the notice provision. Alan told me he bumped into a representative of
Kelco and gave him a copy of the subpoena at his request. Kelco now has notice.

From this point forward, MWWD should not consider itself constrained by the
confidentiality agreement in responding to the SEC subpoena.

There may still be an issue as to the scope of the City Council's waiver of the
atty/client privilege, particularly as to communications between our offices after
the date of the City Council's waiver. We might have to keep those documents
separate pending another waiver of the atty/client privilege by the City Council.
I'll check into that and report back. Thanks,

--TomZ

Thomas C. Zeleny

Deputy City Attorney

San Diego City Attorney's Office
619-533-5800
tzeleny@sandiego.gov

]
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| Thomas Zeleny - Fwd: [CCA] HITA v. Fresno_ ) Page 1 |

Z/ci (é.' Ql 7

. From: Kelly Salt
‘ To: Charles Yackly; Frank Belock; John Kirk; Lo Girard; Mark Blake; Richard Mendes;
Scoft Tulloch; Ted Bromfield; Thomas Zeleny
Date: Thu, Jun 16, 2005 2:35 PM
Subject: Fwd: [CCA] HJTA v. Fresno

| wanted to forward to you the attached communication from Michael Colantuono. He is the attomey
representing the League of California Cities in the Howrd Jarvis Taxpayers Ass'n v. City of Fresno case.
Based upon the denial of review by the California Supreme Court in that case, it appears that water_and .
sewer fees are subject to the noticing provisions of Prop 218. As we receive more information on this | will
forward it to you.

CC: Prescilla Dugard
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Wastewater Hot 02_27 06

. Email message text
. Object type: [GW.MESSAGE.MAIL]

Item Source: [Received]

Message ID: [42E7F379.MWWD.MW_DEPT.100-1743767.1.BS63.1]

From: [Thomas Zeleny]

To: [;Dennis Kahlie;DKahlie@sandiego.gov;Hedy
Griffiths;HGriffiths@sandiego.gov;Richard Enriquez;RJIEnriquez@sandiego.gov;John
Riley;JRiley@sandiego.gov;Kelly Salt;KSalt@sandiego.gov;Ted

Bromfield; TBromfield@sandiego.gov]

Subject: [UCAN lawsuit chronology]

Creation date: [7/27/2005 8:49:56 PM]

In Folder: [Mail Box]

Attachment File name: [c:\MW_DEPTOut\RJEnriquez\1871.1-COD billing chronology.doc]
Message: [

Richard, Dennis, Hedy:

We plan on going to closed session to update the City Council on the UCAN case.
Could you please look at the attached chronology of major events to see if I've made
any mistakes. I put this together using some of Ted's notes. Please feel free to
add information or major events I am missing. I anticipate being in meetings all day
tomorrow, but I'll be back in the office on Friday. Thanks,

--TomZ

Thomas C. Zeleny
Deputy City Attorney
San Diego City Attorney's Office
. 619-533-5800
. tzeleny@sandiego.gov

1
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Wastewater Hot 02_27_06

Chronology of major events
in adoption of organics component
in City’s sewer rate structure

Date

Event

(month, year)

First SRF loan (or grant) contract executed that includes an organics
component as part of an approved rate structure.

(month), 19977

City starts billing Participating Agencies with an organics component.

May, 1998

Organics component formally incorporated into the “Metro Agreement”
between the City and the Participating Agencies.

September, 1999

City Council approves commencement of a Cost of Services study.

May, 2001

Draft of Cost of Services study finalized with stakeholders input.

January 22, 2002

City Attorney advises City Council in closed session regarding potential
liability of not adoptmg an organics component in the city’s sewer rate
structure. (closed session memo dated 12/06/01)

November 14, 2002

City Attorney issues confidential memo to City Council indicating the
City must adopt an organics coinponent ift its sewer rate structure.

November 22, 2002 | City Council receives draft Cost of Services study with caution that the
cost data needs updating.

October, 2003 Updated Cost of Servmes study submltte‘d to City Council and PUAC for
review.

November 26, 2003 | State requests copy of Clty Ordmance adoptmg new sewer rate structure.

March, 2004

State requests adoption of new sewer rate structure within 90 days. (Is
this the same letter that threatened accelerated repayment?)

June, 2004 Cost of Services study and new sewer rate structure adopted by City
Council.

October, 2004 New sewer rate structure becomes effective.

(month, year) . Lawsuit.filed by UCAN.

(month, year)

‘.1?{,

““City Council advised in closed session about UCAN lawsuit.
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